AGENCY AGREEMENT

THIS AGENCY AGREEMENT (the “Agreement”) made as of the day of July,
2016 by and between the BROOME COUNTY INDUSTRIAL DEVELOPMENT AGENCY, a
public benefit corporation organized and existing under the laws of the State of New York,
having its principal offices at 60 Hawley Street, P.O. Box 1510, Binghamton, Broome County,
New York 13902 (the “Agency”) and PACEMAKER STEEL AND PIPING CO., INC., a
corporation organized and existing under the laws of the State of Delaware, and duly authorized
to conduct business under the laws of the State of New York, with an office for the transaction of
business located at 501 Main Street, Utica, New York 13501 (“Pacemaker”) and BNGO
REALTY LLC, a limited liability company organized and existing under the laws of the State of
New York, with an office for the transaction of business located at 501 Main Street, Utica, New
York 13501 (“BNGO”) (Pacemaker and BNGO are, hereinafter, collectively referred to as the
“Company.”)

WITNESSETH:

WHEREAS, the Agency was created by Chapter 564 of the 1970 Laws of the State of
New York pursuant to Title I of Article 18-A of the General Municipal Law of the State of New
York (collectively referred to as the “Enabling Act”) as a body corporate and politic and as a
public benefit corporation of the State of New York; and

WHEREAS, the Enabling Act authorizes the creation of industrial development agencies
for the benefit of the several counties, cities, villages and towns in the State and empowers such
agencies, among other things, to acquire, construct, reconstruct, lease, improve, maintain, equip
and sell land and any building or other improvement, and all real and personal properties,
including, but not limited to, machinery and equipment deemed necessary in connection
therewith, whether or not now in existence or under construction, which shall be suitable for
manufacturing, warehousing, research, commercial or industrial facilities, in order to advance
job opportunities, health, general prosperity and the economic welfare of the people of the State
and to improve their standard of living; and

WHEREAS, the Enabling Act further authorizes each such agency to lease any or all of
its facilities at such rentals and on such other terms and conditions as it deems advisable; and

WHEREAS, pursuant to and in connection with the provisions of the Enabling Act, the
Agency is empowered under the Act to undertake the providing of financing and accepting a
leasehold interest in the Facility (as described below); and

WHEREAS, the Company has presented an application (the “Application”) to the
Agency, copies of which are on file at the office of the Agency, requesting that the Agency
consider undertaking a project consisting of the following: (A)(1) the acquisition by lease of a
parcel of land consisting of approximately 1.79 acres known as 172 Broad Avenue in the City of
Binghamton, Broome County, New York, more particularly described as Broome County Tax
Map Number 145.5-2-16 (the “Land™) (2) the renovation on the Land of a 47,685+ square foot
industrial building to be used to manufacture and distribute steel, aluminum, pipes, valves and
fittings to fabricators, manufacturers and mechanical contractors (the “Facility™) and (c) the



acquisition and equipping therein and thereon of certain machinery and equipment (the
“Equipment”) {the Land, the Facility and the Equipment being hereinafter collectively referred to
as the “Project.”) The Project is intended to be used as a manufacturing and distribution facility,
and any other directly or indirectly related activities, which Project will be leased to the Broome
County Industrial Development Agency (the “Agency”) by the Company and subsequently
leased back to the Company; (B) the granting of certain "financial assistance” (within the
meaning of Section 854(14) of the Act) with respect to the foregoing, including potential
exemptions from sales and use taxes on purchases up to, but not exceeding, Fifty Thousand and
00/100 ($50,000.00) Dollars, and real estate taxes (collectively, the "Financial Assistance™); and
(C) the leaseback of the Project from the Agency to the Company or such other person(s) or
entity(ies) as may be designated by the Company and agreed upon by the Agency; and

WHEREAS, by resolution, dated June 15, 2016 (the “Resolution”), the Agency
authorized the Company to act as its agent for the purposes of the acquisition, renovation and
equipping of the Project subject to the Company entering into this Agency Agreement.

NOW, THEREFORE, in consideration of the covenants herein contained and other good
and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, it is
mutually agreed as follows:

1. Scope of Agency. The Company hereby agrees to limit its activities as agent for the
Agency to acts reasonably related to the acquisition, renovation and equipping of the
Project.

2. Representations and Covenants of the Company. The Company makes the following

representations and covenants in order to induce the Agency to proceed with the Project:

(a)  Neither the execution and delivery of this Agreement, the consummation of the
transactions contemplated hereby nor the fulfillment of, or compliance with, the
provisions of this Agreement will conflict with or result in a breach of any of the
terms, conditions or provisions of any restriction or any agreement or instrument
to which the Company is a party or by which it is bound, or will constitute a
default under any of the foregoing, or result in the creation or imposition of any
lien of any nature upon any of the property of the Company under the terms of
any such instrument or agreement.

(b)  The Project and the operation thereof will conform with all applicable zoning,
planning, building and environmental laws and regulations of governmental
authorities having jurisdiction over the Project, and the Company shall defend,
indemnify and hold the Agency harmless from any liability or expenses resulting
from any failure by the Company to comply with the provisions of this subsection

().

(¢)  There is no action, suit, proceeding, inquiry or investigation, at law or in equity,
before or by any court, public board or body pending or, to the knowledge of the
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(d)

(©)

Company, threatened against or affecting the Company, to which the Company is
a party, and in which an adverse result would in any way diminish or adversely
impact the Company’s ability to fulfill its obligations under this Agreement.

The Company covenants that (i) the Project will comply in all respects with all
environmental laws and regulations; (ii) no pollutants, contaminants, solid wastes,
or toxic or hazardous substances will be stored, treated, generated, disposed of, or
allowed to exist on the Project except in compliance with all applicable laws; (iii)
the Company will take all reasonable and prudent steps to prevent an unlawful
release of hazardous substances onto the Project or onto any other property; (iv)
no asbestos will be incorporated into or disposed of on the Project; (v) no
underground storage tanks will be located on the Project except in full compliance
at all times with all applicable laws, rules, and regulations; and {vi) no
investigation, order, agreement, notice, demand or settlement with respect to any
of the above is threatened, anticipated, or in existence. The Company, upon
receiving any information or notice contrary to the representations contained in
this Section (d), shall immediately notify the Agency in writing with full details
regarding the same. The Company hereby releases the Agency from liability with
respect to, and agrees to defend, indemnify, and hold harmless the Agency, its
chief executive officer, executive director, directors, officers, employees,
members, agents (except the Company), representatives, their respective
successors and assigns and personal representatives from and against any and all
claims, demands, damages, costs, orders, liabilities, penalties, and expenses
(including reasonable attorney fees) related in any way to any violation of the
covenants or failure to be accurate of the representations contained in this Section.
In the event the Agency in its reasonable discretion deems it necessary to perform
due diligence with respect to any of the above, or to have an environmental audit
performed with respect to the Project, the Company agrees to pay the expenses of
same to the Agency upon demand.

The Company acknowledges receipt of a copy of Section 875 of the New York
State General Municipal Law, a copy of which is attached hereto as Exhibit “B,”
and agrees to the terms thereof as a condition precedent to receiving or benefiting
from a New York State sales and use tax exemption.

Hold Harmless Provision. The Company hereby releases the Agency from, agrees that
the Agency shall not be liable for, and agrees to indemnify, defend and hold the Agency
and its chief executive officer, executive director, directors, officers, employees,
members, agents (except the Company), representatives, their respective successors and
assigns and personal representatives harmless from and against any and all (i) liability for
loss or damage to property or injury to or death of any and all persons that may be
occasioned by any cause whatsoever pertaining to the Project or arising by reason of or in
connection with the occupation or the use thereof or the presence on, in or about the
Project or breach by the Company of this Agreement, or (ii) liability arising from or
expense incurred by the Agency (a) acquiring, renovating and equipping the Project; (b)
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taking a leasehold interest in the Project; and (c) leasing the Project back to the Company,
including without limiting the generality of the foregoing, all causes of action and
reasonable attorney fees and any other expenses incurred in defending any suits or
actions which may arise as a result of any of the foregoing. The foregoing indemnities
shall apply notwithstanding the fault or negligence on the part of the Agency, or its chief
executive officer, executive director, directors, officers, employees, members, agents
(except the Company), and representatives, their respective successors and assigns and
personal representatives and irrespective of the breach of a statutory obligation or the
application of any rule of comparative or apportioned liability, except that such
indemnities will not be applicable with respect to that portion of the fault or negligence
attributable to the Agency or to willful misconduct or gross negligence on the part of the
Agency or any other person or entity to be indemnified.

Insurance Required. Effective as of the date hereof and until the Agency consents in
writing to a termination, the Company shall maintain or cause to be maintained insurance
in substantial conformity with the requirements set forth on Exhibit “A” attached hereto.
Certificates of insurance indicating that such insurance is in force and effect, shall be
deposited with the Agency on or before the commencement of the term of this
Agreement. Prior to expiration of the policy evidenced by said certificates, the Company
shall furnish the Agency evidence that the policy has been renewed or replaced or is no
longer required by this Agreement.

Counterpart Signatures. This Agreement may be executed in any number of counterparts
each of which shall be deemed an original but which together shall constitute a single
instrument.

Notices. All notices provided for by this Agreement shall be made in writing, and shall
be deemed to have been given on the date of delivery if personally served on the party to
whom notice is to be given, or on the next day after mailing if mailed to the party to
whom notice is to be given by overnight courier of national reputation providing
evidence of receipt and properly addressed, or on the third day after mailing if mailed to
the party to whom notice shall be given by first class, certified mail, postage prepaid and
properly addressed to the following:

To the Agency: Broome County Industrial Development Agency
60 Hawley Street
P.O. Box 1510
Binghamton, New York 13902
Attn: Executive Director

with a copy to: Joseph B. Meagher, Esq.
Thomas, Collison & Meagher
1201 Monroe Street
P.O. Box 329
Endicott, New York 13761-0329
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To the Company:

with a copy to:

or at such other address as any party may from time to time furnish to the other party by

Pacemaker Steel and Piping Co., Inc.

501 Main Street

Utica, New York 13501

Attn: James W. Siepiola, Chief Financial Officer

BNGO Realty LLC

501 Main Street

Utica, New York 13501

Attn: James W. Siepiola, Chief Financial Officer

Linda E. Romano, Esq.
Romano Law Offices
501 Main Street

Utica, New York 13501

notice given in accordance with the provisions of this Section.

@, Governing Law. This

of this Agreement.

IN WITNESS WHEREQF, the parties hereto have executed this Agreement as of the day

and year first above written.

BROOME COUNTY INDUSTRIAL

DEVELOPMENT AGENCY

By:

Agreement shall be governed by, and all matters in connection
herewith shall be construed and enforced in accordance with, the laws of the State of
New York applicable to agreements executed and to be wholly performed therein. The
parties hereto designate a court of proper jurisdiction located in Broome County, New
York as the sole venue for resolution of any disputes, which may arise under or by reason

oy ot B

PACEMAKER STEEL AND PIPING CO., INC.

Kevin McLaughlin
Executive Director

Linda E. Romano

Senior Vice President and General Counsel

BNGO REALTY LLC, by its sole member

Pacema?eel and Piping Co., Inc.
By: / QL

Linda E. Romano

Senior Vice President and General Counsel



EXHIBIT “A”
INSURANCE REQUIREMENTS

(See Attached)
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EXHIBIT B

SECTION 875 OF THE
NEW YORK STATE GENERAL MUNICIPAL LAW

(See Attached)



Westlaw,
McKinney's General Municipal Law § 875 Page 1

Effective: March 28, 2013

McKinney's Consolidated Laws of New York Annotated Currentness
General Municipal Law (Refs & Annos)
Chapter 24, Of the Consolidated Laws
"@ Article 18-A. Industrial Development
@ Title 1. Agencies, Organization and Powers (Refs & Annos)
=>=> § 875. Special provisions applicable to state sales and compensating use taxes and certain
types of facilities

1. For purposes of this section: “state sales and use taxes” means sales and compensating use taxes and fees imposed
by article twenty-eight or twenty-eight-A of the tax law but excluding such taxes imposed in a city by section eleven
hundred seven or eleven hundred eight of such article twenty-eight. “IDA” means an industrial development agency
established by this article or an industrial development authority created by the public authorities law. “Commis-
sioner” means the commissioner of taxation and finance.

2. An IDA shall keep records of the amount of state and local sales and use tax exemption benefits provided to each
project and each agent or project operator and shall make such records available to the commissioner upen request.
Such IDA shall also, within thirty days of providing financial assistance to project that includes any amount of
state sales and use tax exemption benefits, report to the commissioner the amount of such benefits for such project,
the project to which they are being provided, together with such other information and such specificity and detail as
the commissioner may prescribe. This report may be made in conjunction with the statement required by subdivision
nine of section eight hundred seventy-four of this title or it may be made as a separate report, at the discretion of the
commissioner, An IDA that fails to make such records available to the commissioner or to file such reports ghall be
prohibited from providing state sales and nse tax exemption benefits for any project unless and until such IDA
comes into compliance with all such requirements,

3. (a) An IDA shall include within its resolutions and project documents establishing any project or appointing an
agent or project operator for any project the terms and conditions in this subdivision, and every agent, project opera-
tor or other person or entity that shall enjoy state sales and use tax exemption benefits provided by an IDA, shall
agree to such terms as a condition precedent to receiving or benefiting from such state sales and use exemptions
benefits,

(b} The IDA shall recover, recapture, receive, or otherwise obtain from an agent, project operator or other person or
entity state sales and use exemptions benefits taken or purported to be taken by any such person to which the person
is not entitled or which are in excess of the amounts authorized or which are for property or services not authorized
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McKinney's General Municipal Law § 875 Page 2

or taken in cases where such agent or project operator, or other person or entity failed to comply with a material
term or condition to use property or services in the manner required by the person's agreement with the IDA. Such
agent or project operator, or other person or entity shall cooperate with the IDA in its efforts to recover, recapture,
receive, or otherwise obtain such state sales and use exemptions benefits and shall prompily pay over any such
amounts to the IDA that it requests. The failure to pay over such amounts to the IDA shall be grounds for the com-
missioner to assess and determine state sales and use taxes due from the person under article twenty-eight of the tax
law, together with any relevant penalties and interest due on such amounts,

{c) If an IDA recovers, recaptures, receives, or otherwise obtains, any amount of state sales and use tax exemption
benefits from an agent, project operator or other person or entity, the IDA shall, within thirty days of coming into
possession of such amount, remit it to the commissjoner, together with such information and report that the commis-
sioner deems necessary to administer payment over of such amount. An IDA shall join the commissioner as a party
in any action or proceeding that the IDA commences to fecover, recapture, obtain, or otherwise seek the return of,
state sales and use tax exemption benefits from an agent, project operator or other person or entity.

(d) An IDA shall prepare an annual compliance report detailing its terms and conditions described in paragraph (a)
of this subdivision and its activities and efforts to recover, recapture, receive, or otherwise obtain state sales and use
exemptions benefits described in paragraph (b) of this subdivision, together with such other information as the
commissioner and the commissioner of economic development may require. The report required by this subdivision
shall be filed with the commissioner, the director of the division of the budget, the commissioner of economic de-
velopment, the state comptroller, the governing body of the municipality for whose benefit the agency was created,
and may be included with the annual financial statement required by paragraph (b} of subdivision one of section
eight hundred fifty-nine of this title. Such report required by this subdivision shall be filed regardless of whether the
IDA is required to file such financial statement described by such paragraph (b) of subdivision one of section eight
hundred fifty-nine. The failure to file or substantially complete the report required by this subdivision shall be
deemed to be the failure to file or substantially complete the statement required by such paragraph (b} of subdivision
one of such section eight hundred fifty-nine, and the consequences shall be the same as provided in paragraph (e} of
subdivision one of such section eight hundred fifty-nine.

(e} This subdivision shall apply to any amounts of state sales and use tax exemption benefits that an IDA recovers,
recaptures, receives, or otherwise obtains, regardiess of whether the IDA or the agent, project operator or other per-
son or entity characterizes such benefits recovered, recaptured, received, or otherwise obtained, as a penalty or lig-
uidated or contract demages or otherwise, The provisions of this subdivision shali also apply to any interest or penal-
ty that the IDA imposes on any such amounts or that are imposed on such amounts by operation of law or by judicial
order or otherwise, Any such amounts or payments that an IDA recovers, recaptures, receives, or otherwise obtains,
together with any interest or penaliics thereon, shall be deemed to be state sales and use taxes and the IDA shall re-
ceive any such amounts or payments, whether as a result of court action or otherwise, as trustee for and on account
of the state.

4. The commissioner shall deposit and dispose of any amount of any payments or moneys received from or paid
over by an IDA or from or by any person or entity, or received pursuant to an action or proceeding commenced by
an IDA, together with any interest or penalties thercon, pursuant to subdivision three of this section, as state sales
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McKinney's General Municipal Law § 875 Page 3

and use taxes in accord with the provisions of article twenty-eight of the tax law, The amount of any such payments
or moneys, together with any interest or penalties thereon, shall be attributed to the taxes imposed by sections eleven
hundred five and eleven hundred ten, on the one hand, and section eleven hundred nine of the tax law, on the other
hand, or to any like taxes or fees imposed by such article, based on the proportion that the rates of such taxes or fees
bear to each other, unless there is evidence to show that only one or the other of such taxes or fees was imposed or
received or paid over.

5. The statement that an IDA is required by subdivision nine of section eight hundred seventy-four of this article to
file with the commissioner shall not be considered an exemption or other certificate or document under article twen-
ty-eight or twenty-nine of the tax law. The IDA shall not Tepresent to any agent, project operator, or other person or
entity that a copy of such statement may serve as a sales or use tax exemption certificate or document. No agent or
project operator may tender a copy of such statement to any person required to collect sales or use taxes as the basis
to make eny purchase exempt from tax. No such person required to collect sales or use taxes may accept such a
statement in lieu of collecting any tax required to be collected. The civil and criminal penalties for misuse of a copy
of such statement as an exemption certificate or document or for failure to pay or collect tax shall be as provided in
the tax law. In addition, the use by an IDA or agent, project operator, or other person or entity of such statement, or
the IDA's recommendation of the use or tendering of such statement, as such an exemption certificate or document
shall be deemed to be, under articles twenty-eight and thirty-seven of the tax law, the issuance of a false or fraudu-
lent exemption certificate or document with intent to evade tax.

6. The commissioner is hereby authorized to audit the records, actions, and proceedings of an IDA and of its agents
and project operators to ensure that the IDA and its agents and project operators comply with all the requirementy of
this section. Any information the commissioner finds in the course of such audit may be used by the commissioner
to assess and determine state and local taxes of the IDA's agent or project operator.

7. In addition to any other reporting or filing requirements an TDA has under this article or other law, an IDA sghall
also report and make available on the intemet, without charge, copies of its resolutions and agreements appointing
an agent or project operator or otherwise related to any project it establishes. It shall also provide, without charge,
copies of all such reports and information to a person who asks for it in writing or in person, The IDA may, at the
request of its agent or project operator delete from any such copies posted on the internet or provided to a person
described in the prior sentence portions of its records that are specifically exempted from disclosure under article six
of the public officers law.

8. In consultation with the commissioner of economic development, the commissioner of taxation and finance is
hereby authorized to adopt rules and regulations and to issue publications and other guidance implementing the pro-
visions of this section and of the other sections of this article relating to any state or local tax or fee, or exemption or
exclusion therefrom, that the commissioner administers and that may be affected by any provision of this article, and
any such rules and regulations of the commissioner shall have the same force and effect with respect to such taxes
and foes, or amounts measured in respect of them, as if they had been adopted by the commissioner pursuant to the
authority of the tax law,

9. To the extent that a provision of this section conflicts with a provision of any other section of this article, the pro-

© 2015 Thomsen Reuters. No Claim to Orig. US Gov. Works.



McKinney's General Municipal Law § 875 Page 4

visions of this section shall controf,

CREDIT(S)

(Added L.2013, c. 59, pt. J, § 2, eff, March 28,2013))
Current through L.2014, chapters 1 to 552.
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To the Company: Pacemaker Steel and Piping Co., Inc.
501 Main Street
Utica, New York 13501
Attn: James W. Siepiola, Chief Financial Officer

BNGO Realty LLC

501 Main Street

Utica, New York 13501

Attn: James W. Siepiola, Chief Financial Officer

with a copy to: Linda E. Romano, Esq.
Romano Law Offices
501 Main Street
Utica, New York 13501

or at such other address as any party may from time to time furnish to the other party by
notice given in accordance with the provisions of this Section.

7. Governing Law. This Agreement shall be governed by, and all matters in connection
herewith shall be construed and enforced in accordance with, the laws of the State of
New York applicable to agreements executed and to be wholly performed therein. The
parties hereto designate a court of proper jurisdiction located in Broome County, New
York as the sole venue for resolution of any disputes, which may arise under or by reason
of this Agreement.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day
and year first above written.

BROOME COUNTY INDUSTRIAL PACEMAKER STEEL AND PIPING CO., INC.
By: // ﬁ% G
Linda E. Romano
Execiative Director Senior Vice President and General Counsel

BNGO REALTY LLC, by its sole member
Pacemaker Steel and Piping Co., Inc.

By:M K

Linda E. Romano
Senior Vice President and General Counsel




